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IN THE CIRCUIT COURT OF HANOVER COUNTY. 



Town of Ashland v. John Coleman. 

1. Municipal Corporations — Powers Enumerated. — A municipal cor- 
poration possesses and can exercise the following powers, and no 
others: 1st. Those granted in express words; 2nd. those necessarily 
implied, or necessarily incident to the power expressly granted; 3rd. 
those absolutely essential to the declared object and purpose of the 
corporation, not simply convenient, but indispensable. Any fair rea- 
sonable doubt concerning the existence of power is to be resolved 
against the corporation and the power denied. 

2. Same — Additional Powers under General Statutes. — Municipal 
corporations in this state can exercise not only those powers granted 
by their charters, but, in addition thereto, those powers granted 
them by general statutes: and under such general statutes their pow- 
ers are limited to those above enumerated. 

3. Segregation Ordinances-r-Express Authority — As an Exercise of 
Police Powers Conferred by General Statute. — The Town Council of 
Ashland had no express authority on the 12th day of September, 1911, 
to pass the segregation ordinance enacted by it on that date entitled 
"An ordinance to secure for white and colored people, respectively, 
the separate location of residences for each race;" but if such ordi- 
nance tends to promote peace and good order within the Town of 
Ashland, it was within its incidental and implied powers as an exer- 
cise of the police power expressly conferred upon it by § 1038 of the 
Code of 1904. 

4. Segregation Ordinances — Effect of Subsequent General Statute 
Conferring Express Power to Pass Same. — The subsequent enactment 
of the general statute (Acts of 1912, p. 330) conferring express au- 
thority upon all the cities and towns of the state to provide for sep- 
arate residential districts for white and colored people upon certain 
conditions did not preclude the existence of the power previous 
thereto. On the other hand, the declaration in said statute of the ex- 
istence, at the time of its enactment, in March, 1912, of a condition 
endangering the public morals, health and order in the cities and 
towns of the state by reason of the close proximity of white and 
colored residences therein renders it manifest that such a condition 
also existed in September, 1911. Therefore, the Town of Ashland was 
acting clearly within its powers, under the general grant of power 
conferred by § 1038 of the Code of 1904, as well as under its incidental 
powers as a municipal corporation, when it undertook, in advance of 
action by the Legislature along the same lines, to pass the ordinance 
in question, provided it is not objectionable on other grounds. 

5. Segregation Ordinances — Delegation of Power to Residents and 
Lot Owners. — The operation of this ordinance does not depend upon 
the subsequent action or cont at of any one. but it became imme- 
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diately effectiye upon its passage, prohibiting the future establish- 
ment of residences by either white or colored people in violation of 
its terms, without regard to the consent, or any action, on the part 
of the residents of any block or street affected thereby. Therefore 
the objection that it is an unlawful delegation of its powers by the 
Town Council of Ashland to residents and lot owners on the streets 
and blocks affected thereby is without merit. 

6. Reasonableness of Ordinances— Power of Courts to Declare Or- 
dinances Unreasonable. — Where the Legislature, in terms, confers 
upon a municipal corporation the power to pass ordinances of a 
specific and defined character, if the power thus delegated be not 
in conflict with the constitution, an ordinance passed pursuant thereto 
can not be impeached because it would have been regarded as un- 
reasonable if it had been passed under the incidental power of the 
corporation, or under a grant of power, general in its nature. In 
other words, what the Legislature distinctly says may be done can 
not be set aside by the courts because they may deem it unreason- 
able, or against sound policy. But where the power to legislate on a 
given subject is conferred, and the mode of its exercise is not pre- 
scribed, then the ordinance, passed in pursuance thereof, must be a 
reasonable exercise of the power, or it will be pronounced invalid. 

7. Same — Applicability of Rule to Case at Bar. — The authority of 
the Town of Ashland to pass an ordinance such as the one under 
consideration being dependent upon § 1038 of the Code of 1904, which 
is a grant of power general in its nature, or upon the incidental and 
implied powers of the municipality, such ordinance must be a rea- 
sonable exercise of the power conferred; and whether it is or not 
is open -to judicial review. 

8. Same — Province of Court and Jury — Considerations Determining 
Reasonableness. — Whether a particular ordinance is unreasonable, and 
therefore void, is a question for the court, but, in determining it, the 
court will have regard to all the circumstances of the city, and ob- 
jects sought to be attained, and the necessity which exists for the 
ordinance. 

9. Same — Courts to Interfere Only in Case of Fraud or Abuse of 
Powers. — Courts can only interfere to prevent a fraudulent and mani- 
festly abusive or oppressive exercise of the powers conferred upon 
the council of a municipal corporation by its charter or general law; 
the discretion of municipal corporations, within the sphere of their 
powers, being otherwise as wide as that possessed by the government 
of the state. 

10. Same — Restrictions Imposed by Segregation Ordinance Held to 
Be Reasonable. — The dominant purpose of the ordinance under con- 
sideration is to prevent too close association of the races, which as- 
sociation results, or tends to result, in breaches of the peace, immo- 
rality and danger to health. It is wholly prospective in operation and 
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does not affect rental contracts existing at the time of its passage, nor 
divest any person of his property or rights therein as they existed at 
the time of its passage. ^The only right affected by the ordinance is 
the right to occupy houses in certain streets or blocks as residences, 
and this regulation of the use of property applies without discrimina- 
tion to all white and colored persons alike within the Tewn of Ash- 
land. There is no evidence in the record showing it to be unreason- 
able or unnecessary. On the contrary the court would take judicial 
notice of the . fact that the preservation of public morals, public 
.health and public order in the cities and towns of this state is en- 
dangered by the residence of white and colored people in close prox- 
imity to one another. Acts, 1912, p. 330. In view of these facts, 
and in the light of the general legislation of the state which provides 
for separate coaches, separate schools, and separate waiting rooms 
for the races, and for their separation on street cars, for the purpose 
of promoting peace, good order, health and morality, the restrictions 
imposed by this ordinance upon the use of property affected thereby 
can not be said to be unreasonable. 

11. Persons Estopped to Question Reasonableness of Ordinance. — 
If the ordinance be valid in other respects, one purchasing and at- 
tempting to occupy a residence in violation of its terms after he 
knew or ought to have known of its passage is not in a position to 
take advantage of his own wrong upon a plea that he is being un- 
reasonably deprived of the use of his property. 

12. The Fourteenth Amendment — Distinguishes between Privileges 
and Immunities of Citizens as Citizens of State and of United States. — 
The Fourteenth Amendment draws a sharp distinction between a 
citizen of the United States and a citizen of a state, and classifies the 
privileges of citizens into those which they have as "citizens of the 
United States" and those which they have as "citizens of the state 
wherein they reside." 

13. Same — Abridgment of Privileges of Federal Citizenship Forbid- 
den; Otherwise as to Privileges of State Citizenship. — The Constitu- 
tion forbids the abridging of the privileges of a citizen of the United 
States, but does not forbid the state from abridging the privileges 
of its own citizens as such. 

14. Privileges of State and Federal Citizenship Defined.— The rights 
which a person has as a citizen of the United States are those which 
the Constitution and laws confer upon him as a citizen of the United 
States. The rights and privileges which a citizen of a state has are 
those which pertain to him as a member of society and which would 
be his if his state were not a member of the Union. 

15. Extent of State Powers over Privileges of State Citizenship. — 
Over the privileges of state citizenship the states have the usual pow- 
ers belonging to government, subject to the proviso that they shall 
not deny to any person within their jurisdiction the equal protection 
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of the laws. These powers extend to all objects which, in the 
ordinary course of affairs, concern the lives, liberties, and properties 
of the people and of the internal order, improvement and prosperity 
of the state. 

16. Right to Reside Where One Chooses a Privilege of State Citizen, 
ship. — As a privilege of citizenship, the right to reside where one 
chooses in this state is a right to be exercised as a privilege of state 
citizenship, and not as a privilege of Federal citizenship. 

17. Ordinance Not Opposed to Due Process of Law. — The ordinance 
under consideration is not unconstitutional as depriving the defendant 
of his life, liberty or property without due process of law. 

18. Equal Protection of the Laws — Police Power Exercised with 
Reference to Usage and Preponderant Public Opinion. — The police 
power extends to all the great public needs. It may be put forth in 
aid of what is sanctioned by usage, or held by the prevailing morality 
and strong preponderant opinion to be greatly and immediately nec- 
essary to the public welfare. 

19. Same — Police Regulations to Be Reasonable and Not Arbitrary — 
May Be Special and Limited in Scope. — The exercise by a state of its 
police power is not prohibited by anything contained in the Four- 
teenth Amendment so long as such exercise is reasonable and not 
merely arbitrary. Police regulations, though special in character, do 
not furnish just ground of complaint if they operate alike upon al! 
persons and property under the same circumstances and conditions. 
Class legislation discriminating against some and favoring others is 
prohibited, but legislation which, in carrying out a public purpose, 
is limited in its application, if within the sphere of its operation it 
affects alike all persons similarly situated, is not within the Amend- 
ment. 

20. Statutes and Ordinances Declared Invalid Only in Clear Cases. — 
All doubts should be resolved in favor of the validity of the acts of 
the legislative department of the government; and the same rule ap- 
plies to municipal ordinances duly enacted, such ordinances having 
all the force of law within the limits of the municipality. 

21. Segregation Ordinance Held Not Unreasonable Nor Opposed 
to Fourteenth Amendment.— The Town of Ashland had full authority 
under § 1038 of the Code of 1904 to pass the Ordinance of Sept. 12, 
1911, providing for separate residences for white and colored people 
within its limits; and tested by the foregoing principles, said ordinance, 
which is wholly prospective in its operation, affects alike and operates 
impartially upon all persons and property under the same circum- 
stances and conditions within the sphere of its operation, and makes 
no discrimination in favor of either the white or colored race. It is, 
therefore, a reasonable exercise of the powers of the municipality 
and does not conflict with the Fourteenth Amendment of the Con- 
stitution of the United States. 
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Warrant for MisdEMEanpr. 

James B. Cannon, of Richmond for the Town of Ashland. 
Callum Jones, of Ashland for the defendant. 

Opinion. 

Chichester, Judge : This case, which is a prosecution against 
John Coleman for the violation of an ordinance, passed by the 
Town Council of Ashland, on the 12th day of September, 1911, 
entitled an ordinance "To secure for white and colored people, 
respectively, the separate location of residences for each race," 
involves the validity of said ordinance, and was submitted to 
the court for decision, by agreement of parties, without the in- 
tervention of a jury, and, upon an agreed statement of facts, as 
follows : 

"It is agreed by counsel for both parties that the ordinance 
under which this prosecution is had was ordained on the 12th 
day of September, 1911, which ordinance is hereby made a part 
of this agreed statement of facts; that subsequent to said date, 
the defendant, John Coleman, purchased a certain residence 
property on Clay Street in the Town of Ashland; that on said 
12th day of September and ever since there were and are more 
houses on Clay Street occupied as residences by white people 
than by colored people ; that said defendant is a colored man and 
that, subsequent to his purchase aforesaid he rroved into saH 
property and occupied the same as a residence and has continved 
so to do. It is also agreed, subject to exception as to admissi- 
bility, that at the time of the purchase aforesaid, the said prop- 
erty was in the possession of a colored tenant,. who has continued 
to occupy said premises as a residence as a monthly tenant. 

Section 1 of the ordinance makes it unlawful for any white 
person to occupy as a residence any house upon any street, or 
alley, between two adjacent streets on which a greater number 
of houses are occupied as residences by colored people than are 
occupied as residences by white people. 

Section 2 makes it unlawful for any colored person to occupy 
as a residence any house upon any street or alley between two 
adjacent streets on which a greater number of houses are occu- 
pied as residences by white people than by colored people. 

Section 4 limits the application of the ordinance prospectively 
only. 

Section 5 provides for the imposition of a fine for the viola- 
tion of the ordinance, and, in the discretion of the Mayor, a jail 
sentence, in addition, of not less than thirty, nor more than 
ninety, days. 

After the passage of the ordinance, the defendant, John Cole- 
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man, & colored man, acquired by purchase, and undertook to oc- 
cupy as a residence, a certain house upon Clay Street, which, at 
that time, had a greater number of houses occupied by white 
persons than by colored persons. A warrant was thereupon 
sworn out against the defendant, who was tried before the 
Mayor of Ashland, convicted of having violated the ordinance, 
and fined. Coleman, thereupon, took an appeal, and is relying 
for his defence upon the alleged invalidity of the ordinance in 
question." 

As I view this case, it is necessary to consider and determine 
four questions: 

First: Did the Town Council of Ashland have authority to 
pass such an ordinance in exercise of the Police Power; 

Second: if so, did it, in violation of law, delegate such au- 
thority to residents upon, or lot owners on, any street, or block? 

Third f Is the ordinance a reasonable exercise of the Police 
Power? 

Fourth : Is it in violation of the 14th Amendment of the Con- 
stitution of the United States? 

I. The Authority of the Council to Pass Such an Ordi- 
nance in the Exercise of the Police Power. 

A municipal corporation possesses, and" can exercise, the fol- 
lowing powers, and no others : 1st. Those granted in express 
words; 2nd. Those necessarily implied, or necessarily incident 
to the power expressly granted ; 3rd. Those absolutely essential 
to the declared object and purpose of the corporation, not simply 
convenient, but indispensable. Treadway v. Schuauber, 1 Dak. 
227; Vincent v. Nautucket, 12 Cush. 103; Clarke v. Davenport, 
14 Iowa, 494; Clark v. Des Moines, 19 Iowa, 199; Mintum v. 
Larve, 64 U. S., 23 How. 435, 16 L. Ed., 574; Bank, etc., v. 
Chillicothe, 7 Ohio pt. 2, page 31, 30 Am. Dec. 185; Collins v. 
Hatch, 18 Ohio, 523, 51 Am. Dec. 465 ; Sharp v. Spier, 4 Hill, 
76; City of Richmond v. Lynch and Duke, 106 Va., 324. It is 
furthermore true that any fair, reasonable doubt, concerning the 
existence of power, is resolved by the courts against the cor- 
poration and the power is denied. (Same authorities.) 

It is conceded in the argument that the Charter of the Town 
of Ashland does not confer upon the Town Council authority to 
pass an ordinance providing for segregation of the races nor 
does it confer any general police power. It is, however, true that 
the municipal corporations in Virginia can exercise, not only 
those powers granted by their charters, but they can exercise 
those powers granted them by general statutes, applying to all 
cities and towns in the state, and it seems to follow that they 
can, under such a general statute, exercise: 1st. Those powers 
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granted in express words; 2nd. Those necessarily implied, et:. ; 
and 3rd. Those absolutely essential to the declared object, etc., 
of the corporation, etc. 

Section 1038 of the Code of 1904 declares that the cities and 
towns of the commonwealth, among other powers enumerated, 
shall have the right to "preserve the peace and good order" 
within their limits, and it was under authority of this general 
statute that the ordinance in question was passed. The Town 
Council is not given authority in express words, either by its 
charter, or by the general statute above referred to (Sec. 1038), 
to pass an ordinance providing for the separation of the races 
so far as residence is concerned. (There is, however, a general 
statute, passed some six months after the passage of the ordi- 
nance, which confers the express authority upon all the cities 
and towns of the state, and provides for separate residential dis- 
tricts, for white and colored people, upon certain conditions. 
Acts 1912, page 330. But the passage of this subsequent statute 
does not preclude the existence of the power hitherto, as is often 
evidenced by statutory enactments of the preexisting common 
law). Therefore, at the time of the passage of the ordinance, 
the Town Council of Ashland had no authority, in express words, 
to pass sucn an ordinance. It did have, however, under Section 
1038 of the Code, express authority to preserve the peace and 
good order within its limits, and therefore, impliedly, to pass an 
ordinance necessarily incident to the power expressly granted. 
Therefore (independently of any objections raised to the ordi- 
nance, which will be considered hereafter), if this ordinance 
tended to promote peace and good order within the Town of 
Ashland, it was within the implied and incidental powers of the 
Town of Ashland to pass the ordinance, under the exercise of 
the police power conferred upon it by Section 1038 of the Code 
of 1904. For the distinction as to the powers referred to see: 
City of Lake View v. Tate (111.), 6 L. R. A. at p. 269; 1 Dillon 
Mun. Corp., §§ 319, 328, and authorities cited. 

Police Power is defined in 8 Cyc. 863, as "The name given to 
that inherent sovereignty which is the right and duty of the gov- 
ernment, or its • agents, to exercise whatever public policy in a 
broad sense demands, for the benefit of society at large, regula- 
tions to guard its morals, safety, health, order, or to insure in any 
respect such economic conditions as an advancing civilization of 
a higher complex character requires." 

Chief Justice Shaw, in Com. v. Alger, 7 Cush. 85. declared, 
"It is much easier to preserve and realize the existence and 
sources of this power, and to mark its boundaries, or to pre- 
scribe limits to its exercise;" and, in Com. v. Bearse, 132 Mass., 

—3 
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452, it is said "no exposition has been given of this power more 
thorough and satisfactory, or more often quoted with approval, 
than that of Chief Justice Shaw." 

In Champer v. Greencastle, 138 Ind., 339, it is stated "that 
police power of the State, so far, has not received a full and 
complete definition; It may be said, however, to be the right of 
the State, or State functionary, to prescribe regulations for the 
good order, peace, health, protection, comfort, ccnvenience and 
morals of the community, which do not encroach on a like power 
vested in Congress by the Federal Constitution, or which do not 
violate any of the provisions of the organic law." 

It is denned in Rochester v. West, 29 N. Y., App. Div., 125, 
as "a power which inheres in the State, and in each political divi- 
sion thereof, to protect by such restraints and regulations as are 
reasonable and proper, the lives, health, comfort and property 
of its citizens." 

As before observed, the ordinance under consideration was 
passed on the 12th day of September, 1911, and the following 
March (1912) the Legislature of Virginia solemnly declared 
that the residences of white and colored citizens in close prox- 
imity to one another in the cities and towns throughout the State 
endangered the preservation of public morals, public health, and 
public order, and they proceeded to empower the cities and towns 
of the State to pass ordinances providing for separation of the 
races within their limits. Acts 1912, page 330. It is manifest 
that, if this condition existed in March, 1912, it existed also in 
September, 1911, and that, if the Town of Ashland had au- 
thority under its charter, or general law, or impliedly, in Sep- 
tember, 1911, to pass ordinances in the exercise of police power, 
to remedy this evil, it was the duty of the Council to do so. 1 he 
law making power is the sole judge of when, if at all, it will 
enact public laws. Toledo & R. Co. v. Jacksonville, 67 111., 37; 
Miller v. Feitchbury, 180 Mass. 32; and the full measure of dis- 
cretion is conceded to the legislative body of the municipality 
as of the State. Knapp & Co. v. St. Louis, 156 Mo. 343. 

Consequently, when the Legislature declared that a condition 
existed, in the early part of 1912, which endangered the "public 
order," it would seem to follow that the Town of Ashland, in 
the latter part of 1911, was acting clearly within its powers, 
when it undertook to preserve good order within its confines, by 
the passage of this ordinance. 

The fact that the Town realized the grave danger liable to 
ensue, and which had resulted, as evidenced by the passage of 
various acts of the General Assembly, providing for separate 
coaches on trains, separate waiting rooms at stations, separate 
schools, etc., from too close association of the races, and took 
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action in advance of that of the Legislature along the same lines, 
is no argument against its power to pass the ordinance. 

I think, therefore, there can be no doubt as to the power of 
the Council of the Town of Ashland, under the general grant of 
power conferred by § 1038 of the Code of 1904, as well as 
under its incidental powers as a municipal corporation, to rass 
the ordinance in question, provided it is not objectionable on 
other grounds. 

II. Did the Town Council of Ashland Delegate Their Au- 
thority to Residents and Lot Owners on the Various 
Streets and Blocks, etc.? 

It is true that, so far as the functions of a municipal corpora- 
tion are legislative, they rest in the discretion and judgment of 
the municipal body intrusted with them, and that body cannot 
refer the exercise of the power to the discretion and judgment 
of its subordinates, or any other authority. Cooley's Const. 
Lim. 7th ed. 293; McCrowell v. City of Bristol (Va.), 20 L. R. 
A., 653. There is, however, no delegation of authority by the 
Town Council of Ashland in the ordinance under consideration. 
In this case the operation of the ordinance does not depend upon 
the subsequent action, or consent, of anyone, but immediately 
upon its passage it becomes effective, prohibiting the establish- 
ment of residences, in the future, upon any given street, or block, 
by white, or colored, people, not upon the consent, or by the ac- 
tion of, a majority of the residents of such block, or street, but 
by the fact as to whether a majority of residents of such block, 
or street, are white, or colored. What authority have such resi- 
dents in the premises — absolutely none. 

A number of cases were cited by the learned counsel for the 
defendant where the delegation of authority was plain. In the 
case of the City of Chicago v. The Gunning System, 114 111. App. 
Ct. Rep., 377, the City Council passed an ordinance regarding 
the erection of bill boards along pleasure drives and bouleyards, 
as follows: "No such sign or bill-board shall be erected upon 
or along any boulevard or pleasure driveway or in any street 
where three-quarters of the buildings in such street are devoted 
to residence purposes only, unless the person or persons desiring 
to erect such sign or bill-board shall first have secured the con- 
sent, in writing, of three-quarters of the residents and property 
oivners on both sides of the streets, etc. The ordinance was de- 
clared invalid, among other reasons, because the operation of the 
ordinance was dependent entirely upon the subsequent action or 
will of the land owners and residents. 

But in City of Chicago v. Stratton (111.), 35 L. R. A., 84, an 
ordinance, which provided that "It shall be unlawful for any 
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person to locate, build, construct, or keep in any block in which 
two thirds of the buildings are devoted exclusively to res : dence 
purposes, a livery, boarding, or sales stable, etc., within 2C0 feet 
of such residence on either side of the street, unless the owners 
of a majority of the lots in such block, etc., consent in writing, 
etc.," was declared valid by the same Court which decided City 
of Chicago v. The Gunning System, supra, the Court holding 
that in the case of City of Chicago v. Stratton the ordinance was 
not a delegation of legislative power to property owners, but 
that it provided for a contingency upon the happening of which 
the ordinance will be inoperative in certain localities. To the 
same effect see also Bull v. Read, 13 Gratt. 78; The Aurora v. 
U. S., 7 Cranch, 382, 3 L. Ed. 378. It needs no argument to 
demonstrate that if there was no delegation of authority in these 
cases there is none in the case at bar, and it is so held. 

III. Is the Ordinance a Reasonable Exercise of the Police 

Power ? 

Where the Legislature, in terms, confers upon a municipal 
corporation the power to pass ordinances of a specific and defined 
character, if the power thus delegated he not in conflict with the 
constitution, an ordinance passed pursuant thereto cannot be im- 
peached because it would have been regarded as unreasonable 
if it had been passed under the incidental power of the Corpora- 
tion, or under a grant of power, general in its nature. In other 
words — what the Legislature distinctly says may be done can- 
not be set aside by the Courts because they may deem it unrea- 
sonable, or against sound policy. But where the power to legis- 
late on a given subject is conferred, and the mode of its exercise 
is not prescribed, then the ordinance, passed in pursuance thereof, 
must be a reasonable exercise of the power, or it will be pro- 
nounced invalid. I Dillon Mun. Corp., §§ 319, 328, and author- 
ities cited. 

It has been shown above that if the Town Council of .As'iland 
had authority to pass the segregation ordinance under considera- 
tion in September, 1911, it gets such authority from § 1038 of 
the Code, which is a grant .of power, general in. its nature, or 
it is an incidental power of the municipality. Therefore the ordi- 
nance must be a reasonable exercise of the power conferred. 

Whether a particular ordinance is unreasonable, and there- 
fore void, is a question for the Court, but, in determining it, the 
Court will have regard to all the circumstances of the City, and 
objects sought to be attained, and the necessity which exists for 
the ordinance. 1 Dillon Mun. Corp., § 327; Toledo, etc., R. 
Co. v. Jacksonville, 16 Am. Rep. 611; Miller v. Fitchburg, 180 
Mass. 32. 
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The central idea of the ordinance under consideration seems 
very manifest. It is to prevent too close association of the races, 
which association results, or tends to result, in breaches of the 
peace, immorality and danger to the health. The history of legis- 
lation on this subject heretofore adverted to, as well as the 
phraseology of the ordinance itself, confirm this view. The at- 
tainment of the objects in view is one much to be desired, and 
if the ordinance is not necessarily oppressive, or unreasonable, 
it is the duty of the Court to hold it valid, provided it does not 
conflict with the limitations placed upon legislative bodies by the 
Constitution of Virginia, or that of the United States (which 
proposition will be considered later). An analysis of the ordi- 
nance; in the light of the facts agreed upon, should determine 
this question. The ordinance is prospective in its application. 
It does not affect rental contracts existing at the time of its pas- 
sage. It does not divest any person of his property or rights 
therein, at the time of the passage of the ordinance. Any white 
person owning property and occupying it in a street, or block, 
at the passage of the ordinance, known, after the passage of the 
ordinance as a colored block, is not affected by the ordinance ei- 
ther as to his ownership, or occupancy, but he may, if he wills, 
continue to own and occupy his property as before its passage. 
The same thing applies to colored persons, under like circum- 
stances. Under the ordinance, either colored, or white, persons 
may, after the passage of the ordinance, purchase and hold prop- 
erty wherever they may desire within the corporate limits. The 
only right affected by the ordinance is the right to occupy houses 
in certain streets, or blocks, as residences, and this regulation of 
the use of property applies without discrimination to all white 
and colored persons alike within the Town of Ashland. 

It would seem that, if a municipal corporation has authority 
to provide for separation of the races within its limits, no more 
reasonable, or less oppressive, ordinance could be devised than 
the one under consideration. 

In Polglaise v. Commonwealth (Va.), 76 S. E., at p. 900, a 
case in which the question of the reasonableness of a resolution 
of the Board of Supervisors of the County of Spotsylvania, look- 
ing to the protection of the improved roads of the County, passed 
under the police power of the County, was raised, Cardwell, J. 
said: "The General Assembly is a co-ordinate branch of the 
State Government, and so is the law making power of municipal 
corporations within their prescribed limits. It is no more com- 
petent for the judiciary to interfere with the legislative acts of 
the one than the other. Where, therefore, municipal corpora- 
tions or their officers are acting within well recognized powers, 
or exercising discretionary power, the courts are wholly unwar- 
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ranted in interfering, unless fraud is shown, or the power or dis- 
cretion is being manifestly abused, to the oppression of the Citi- 
zen. Roano"ke Gas Co. v. City of Roanoke, 88 Va. 810, 14 S. E. 
665; Wagner v. Bristol Belt L. Co., 108 Va. 594, 62 S. E. 391, 
25 L. R. A. (N. S.) 1278. 

It has been repeatedly decided by this Court, and well recog- 
nized by text-writers and in the decided cases in other jurisdic- 
tions as settled law, that courts can interfere only to prevent a 
fraudulent and manifestly abusive or oppressive exercise of the 
powers conferred upon the council of a city by its charter or 
the general law, since the discretion of municipal corporations, 
within the sphere of their powers is as wide as that possessed 
by the government of a state. Wagner v. Bristol B. L. Co., su- 
pra; Eisner Bros. v. Hawkins, Com'r, 113 Va. 47, 73 S. E. 479." 

In the case at bar there is no evidence of any sort whatsoever 
appearing in the record to show that the ordinance complained 
of was unreasonable, or unnecessary. On the contrary, the Court 
would take judicial notice of the fact that "the preservation of 
public morals, public health and public order in the cities and 
towns of this State is endangered by the residence of white and 
colored people in close proximity to one another." Acts 1912, 
page 330. 

Upon the facts in this case, John Coleman, a colored man, 
in spite of the fact that he knew, or ought to have known, the 
law, after its passage, purchased the residence, and, in violation 
of the ordinance, occupied it. If the ordinance is valid in other 
respects, he is hardly in a position now to take advantage of his 
own wrong, upon a plea that he is being unreasonably deprived 
of the use of his property. 

There is no question about the authority of a municipality in- 
vested by its charter or by general statute with power to pre- 
serve the peace and health, to restrict the use of private prop- 
erty in the interest of the public, provided the restriction is 
reasonable. 1 Dillon Mun. Corp., § 144 and note; Slaughter 
House Cases, 83 U. S. 62 (21 L. Ed. 404) ; Tameton v. Tavlor, 
116 Mass. 254; Watertown v. Mayo, 109 Mass. 315; Brown v. 
Keener, 74 N. C. 714; Pool>. Trexler, 76 N. C. 297; Com. v. 
Aeger, 7 Cush. 84; Town Council of Summerville v. Pressley 
(S. C), 8 L. R. A., p. 854. In the last named case an ordinance 
passed by the Town Council in the exercise of police power, pro- 
hibited the cultivation for agricultural purposes of more than 
one-eighth of an acre by any family or household within the cor- 
poration limits except for flowers, etc., was held valid and declared 
to be a reasonable exercise of the police power. Every citizen 
holds his land subservient to such police regulation as the Legis- 
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lature in its wisdom may enact for the general welfare. Brown v. 
Keener (Supra) ; Pool v. Trexler, 76 N. C. 297. 

"Every citizen holds his property subject to the proper exer- 
cise of this (police) power either by the State Legislature di- 
rectly, or by municipal corporations to which the Legislature 
may delegate it. Laws and ordinances relating to the comfort, 
health, convenience, good' order and general welfare of the in- 
habitants are comprehensively styled "police laws or regulations ;" 
and it is well settled that laws and regulations of this character, 
'though they may disturb the enjoyment of individual rights, are 
not unconstitutional, though no provision is made for compensa- 
tion for such disturbances. They do not appropriate private 
property for public use, but simply regulate its use and enjoyment 
by the owner. If he suffers injury, it is either damnum absque 
injuria, or, in the theory of the law, he is compensated for it 
by sharing in the general benefits which the regulations are in- 
tended and calculated to secure. The citizen owns his property 
absolutely, it is true; it cannot be taken from him for an/ pri- 
vate. use whatever without his consent, nor for any public use 
without compensation. Still he owns it subject to this restric- 
tion, namely that it must be so used as not to injure others, and 
that the sovereign authority may, by police regulations, so di- 
rect the use of it that it shall not prove pernicious to his neigh- 
bors, or the citizens generally. These regulations rest upon the 
maxim salus populi suprema est lex. This power to restrain a 
private injurious use of property is very different from the right 
of eminent domain. It is not a taking of private property for 
public use," etc. 1 Dillon Mun. Corp. 3rd ed., § 141. 

In the great leading case upon the subject of Com. v. Alger, 
7 Cush. 85, Chief Justice Shaw said: "Rights of property, like 
all other social and conventional rights are subject to such rea- 
sonable limitations in their enjoyment as shall prevent them from 
being injurious, and to such reasonable restraints and regulations 
established by law as the Legislature, under the governing and 
controlling power vested in them by the Constitution, may think 
necessary and expedient. This is very different from the right of 
eminent domain — the right of a government to take and ap- 
propriate private property to public use whenever the public exi- 
gency requires it — which can be done only on condition of pro- 
viding a reasonable compensation therefor. The power we 
allude to is rather the public power — the power vested in the 
Legislature by the Constitution to make, ordain and establish all 
manner of wholesome and reasonable laws, statutes and ordi- 
nances, either with penalties, or without, not repugnant to the 
Constitution as it shall judge to be for the good and welfare of 
the Commonwealth and of the subjects of the same." 
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As has been heretofore said, police power extends to the pro- 
tection of the lives, limb, health, comfort, morals and quiet of 
all persons, and it has been seen that in promoting these benefits 
of the public, any reasonable restriction may be placed upon the 
use of private property, and that such restrictions do not con- 
stitute condemnation of private property for public uses. It is 
the declared policy of this State that close association of the 
races tends to breach of the peace, unsanitary conditions, dis- 
comfort, immorality and disquiet. Hence the Legislature has 
seen fit to confer express authority upon the Cities and Towns of 
the Commonwealth to enact segregation ordinances. It has pro- 
vided for separate coaches on the railroads of the State, and sep- 
aration on street cars, separate waiting rooms at railroad stations, 
and separate schools, all because these things promote peace, good 
order, health and morality. 

In view of all this, there appears to be . nothing unreasonable 
in placing the restrictions above set out on the use of property 
to the same end. 

IV. The Fourteenth Amendment. 

We have only to deal with the first section of this amendment, 
which is as follows: "All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside. No 
state shall make or enforce any law which shall abridge the priv- 
ileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property without 
due process of law ; nor deny to any person within its jurisdiction 
the legal protection of the laws." 

It will thus be seen that the Amendment itself draws a sharp 
distinction between a citizen of the United States and a citizen, 
of a State, and classifies the privileges of citizens into those 
which they have as "Citizens of the United States" and those 
which they have as "Citizens of the State wherein they reside." 
Dartmouth College v. Woodward, 4 Wheaton, 629; Gibbons v. 
Ogden, 9 Wheaton, 203; New York v. Miln, 11 Peters, 133; 
Scott v. Sanford, 19 Howard, 404; License Tax Cases, 5 Wall 
471; Paul v. Virginia, 8 Wall, 180; The Slaughter House Cases, 
16 Wall, 36; U. S. v. Reese, 2 Otto, 214; U. S. v. Creeikshank, 
2 Otto, 542. 

The Constitution forbids the abridging of the privileges of a 
citizen of the United States, but does not forbid the State from 
abridging the privileges of its own citizens. 

The rights which a person has as a citizen of the United States 
are those which the constitution and laws of the United States 
confer upon a citizen as a citizen of the United States. For in- 
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stance, a man is a citizen of a state by virtue of his being resident 
there; but if he moves into another state, he becomes at once a 
citizen there by operation of the constitution making him a citi- 
zen there, and needs no special naturalization which, but for the 
constitution, he would need. 

On the other hand, the rights and privileges, which a citizen 
of a State has are those which pertain to him as a member of 
society and which would be his if his State were not a 
member of the Union. "Over these, the States have the usual 
power belonging to government, subject to the proviso that they 
shall not deny to any person within the jurisdiction (i. e., to their 
own citizens, the citizens of other States, or aliens) the equal 
protection of the laws. These powers extend to all objects which, 
in the ordinary course of affairs, concern the lives, liberties 
(privileges), and properties of people and of the internal order, 
improvement and prosperity of the State." Federalist, No. 45. 
As was said by Chief Justice Marshall in the Dartmouth Col- 
lege Case: "The framers of the constitution did not intend to 
restrain the States in the regulation of their civil instructions, 
adopted for internal government, and the instrument they have 
given us is not to be so construed." If, in the Slaughter House 
Cases, the privilege of butchering animals was of the class be- 
longing to persons as citizens of the State of Louisiana and not 
belonging to them as citizens of the United States, it is difficult 
to see why the right here to reside where one choses is not a right 
to be exercised by the citizen of the State of Virginia and not 
as a citizen of the United States. 

Passing now to the second part of the declarative clause of the 
Amendment, it is equally clear that the defendant has not been 
deprived of his life, liberty, or property without due process of 
law, nor do I understand he is making any such contention. 

The third part of this clause prohibits the State from denying 
to any person within its jurisdiction the equal protection of the 
laws, and it is on this point that most, if not all, of the cases have 
turned, which involve so called discriminatory legislation as re- 
spects the races. 

The theory on which such legislation is based cannot be better 
illustrated than by the liberal quotation from the case of West 
Chester & P. Co. v. Miles, reported in 55 Pa., 209, involving the 
legality of a separate law on public conveyances. "To assert 
separateness is not to declare inferiority in either race. It is not 
to declare one a slave, and the other a freeman. That would be 
to draw the illogical sequence of inferiority from difference only. 
It is simply to say that, following the order of Divine Providence, 
human authority ought not to compel these widely separated 
races to intermix. The right of each to be free from social con- 
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tact is as clear as to be free from intermarriage. The former 
may be less repulsive as a condition, but not less entitled to pro- 
tection as a right. When, therefore, we declare a right to main- 
tain separate relations as far as is reasonably practicable, but in 
a spirit of kindness and charity, and with due regard to equality 
of rights, it is not prejudice or caste, but simply to suffer msn 
to follow the law of races established by the Creator himself, 
and not to compel them to intermix contrary to their instincts." 

In Munn v. Illinois, 4 Otto, 113, C. J. Waite, in commenting 
upon the definition of police powers by C. J. Tawney in the Li- 
cense Cases, to the effect that they "are nothing more nor less 
than the powers of government inherent in every sovereignty 
* * * that is to say * * * the power to govern men and- 
things," said: "Under these powers the government regulates 
the conduct of its citizens one towards another, and the manner 
in which each shall use his own- property, when such regulation 
becomes necessary for the public good." 

In the well considered case of Barbier v. Conolly, 113 U. S., 
27, there was involved the validity of a municipal ordinance pro- 
hibiting from washing and ironing in public laundries and wash- 
houses within defined limits, from 10 at night to 6 in the morn- 
ing, justice Field said on p. 31 : 

"The 14th Amendment, in declaring that 'no State shall 
deprive any person of life, liberty, or property without due 
process of law, nor deny to any person within its jurisdic- 
tion the equal protection of the laws,' undoubtedly intended, 
not only that there should be no arbitrary deprivation of 
life or liberty, or arbitrary spoilation of property, but that 
equal protection and security should be given to all under 
like circumstances in the enjoyment of their personal and civil 
rights; that all persons should be equally entitled to pursue 
their happiness and acquire and enjoy property ; that they should 
have all access to the courts of the country for the protection 
of their persons and property, and prevention and redress of 
wrongs, and the enforcement of contracts; that no impediment 
should be interposed to the pursuits of anyone except as applied 
to the same pursuits by others under like circumstances; that 
no greater burdens should be placed upon one than are laid 
upon others in the same calling and condition, and that in the 
administration of criminal justice no different or higher punish- 
ment should be imposed upon one than such as is prescribed to 
all for like offences. But neither the Amendment — broad and 
comprehensive as it is — nor any other amendment, was designed 
to interfere with the power of the State, sometimes termed its 
police power, to prescribe regulations, to promote the health, 
neace, morals, education and good order of the people, and to 
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legislate as to increase the industries of the State, develop its 
resources, and add to its wealth and prosperity. From the very 
necessities of society, legislation of a special character, having 
these objects in view, must often be had in certain districts, 
such as for draining marshes and irrigating arid plains. Special 
burdens are often necessary for general benefits — for supplying 
water, preventing flies, lighting districts, cleaning streets, open- 
ing parks, and many other objects. Regulations for these pur- 
poses may press with more or less weight upon one than upon 
another but they are designed, not to impose unequal or unnec- 
essary restrictions upon any one, but to promote, with as little 
individual convenience as possible, the general good. Though, 
in many respects, necessarily special in their character, they do 
not furnish just ground of complaint if they operate alike upon 
all persons and property under the same circumstances and con- 
ditions. Class legislation, discriminating against some and favor- 
ing others, is prohibited, but legislation which, in carrying out 
a public purpose, is limited in its application, if within the sphere 
of its operation it affects alike all persons similarly situated, is 
not within the amendment. 

"In the execution of admitted powers unnecessary proceedings 
are often required which are cumbersome, dilatory, and expen- 
sive, and yet, if no discrimination against any one be made and 
no substantial right be impaired by them, they are not obnoxious 
to any constitutional objection. The inconveniences arising in 
the administration of the laws from this cause are matters en- 
tirely for the consideration of the State; they can be remedied 
only by the State. In the case before us, the provision requir- 
ing certificates from the health officer and Board of Fire Ward- 
ens may, in some instances, be unnecessary, and the changes to 
be made to meet the conditions prescribed may be burdensome, 
but, as we have said this is a matter for the determination of the 
municipality in the execution of its police powers, and not a vio- 
lation of any substantial right of the individual." 

In Mugler v. Kansas, 123 U. S. 623, which was the prosecu- 
tion of a brewer for violation of a statute prohibiting the manu- 
facture or sale of liquor and passed subsequent to the erection 
and operation of the brewery, the Court quoted liberally from 
Barber v. Conolly, and then proceeded on p. 664 to say in reply 
to the contention that such legislation could not be enforced 
against those who, at the time happen to own property, the chief 
value of which consists in its fitness for such manufacturing 
purposes, unless compensation is first made for the diminution 
in value of their property: "This interpretation of the 14th 
Amendment is inadmissible. It cannot be supposed that the 
State intended, by adopting that amendment, to impose restraints 
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upon the exercise of their powers for the protection of the 
safety, health, or morals of the community." 

In that case, it will be noted, that alleged discriminatory legis- 
lation was enacted after the acquisition by the defendant of his 
property, which was especially adapted to the use to which it was 
then being put, while in the case in hand, the defendant deliber- 
ately acquired his property and undertook to use it in an unlaw- 
ful manner after the passage of the ordinance. 

In Camfield v. United States, 167 U. S. 518, the Court cited 
with approval the case of Rideout v. Knox, 148 Mass. 368, which 
had under review a Massachusetts statute, declaring that any 
fence, "unnecessarily exceeding six feet in height, maliciously 
erected or maintained for the purpose of annoying the owners 
or occupants of adjoining property," should be deemed a private 
nuisance for which any person injured might have an action of 
tort. The Massachusetts Court held the statute constitutional 
with reference to fences already erected, basing its decision on 
the fact that "police regulations may regulate the use of prop- 
erty in ways which greatly diminish its value." The United 
States Court, by way of comment, said on p. 524: "The case 
is authority for the proposition that the police power is not sub- 
ject to any definite limitations, but is co-extensive with the ne- 
cessities of the case and the safeguard of the public interests. 
Apparently the principal doubt entertained by the Court was 
whether the maintenance of a private fence could be said to be 
injurious to the public at large," but it seems to have been of 
opinion that such a nuisance might give rise to disputes and 
bickerings prejudicial to the peace and good order of the com- 
munity. 

Mr. Justice Holmes goes still further in the case of Noble 
State Bank v. Haskell, 219 U. S. 104, and, after citing Camfield 
v. U. S. with approval, declares on p. Ill: "It may be said in 
a general way that the police power extends to all the great pub- 
lic needs. It may be put forth in aid of what is sanctioned by 
usage, or held by the prevailing morality and strong preponder- 
ant opinion to be greatly and immediately necessary to the pub- 
lic welfare." 

C. B. & Q. R. Co.^-. McGuire, 219 U. S. 459, involving the 
validity of an Iowa statute imposing a liability on railway cor- 
porations for damages occasioned by negligence and providing 
that no contract which restricts such liability shall be legal or 
binding. The Supreme Court of Iowa held the statute consti- 
tutional, which decision was affirmed on appeal to the United 
States Court. In discussing the right to make contracts, Justice 
Hughes said on p. 568: "It is subject also, in the field of State 
action, to the essential authority of government to maintain 
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peace and security, and to enact laws for the promotion of the 
health, safety, morals and welfare of those subject to its juris- 
diction." Then, after citing numerous and various cases in 
which such right was denied, the distinguished jurist proceeded : 
"The principle involved in these decisions is that where the legis- 
lative action is arbitrary and has no reasonable relation to a pur- 
pose which it is competent for government to affect, the legis- 
lature transcends the limits of its power in interfering with 
liberty of contract ; but where there is reasonable relation to an 
object within the governmental authority, the exercise of the leg- 
islative discretion is not subject to judicial review. The scope 
of judicial inquiry in deciding the question of power is not to 
be confused with the scope of legislative considerations in deal- 
ing with the matter of policy. Whether the enactment is wise, 
or unwise, whether it is based on sound economic theory, whether 
it is the best means to achieve the desired result, whether, in 
short, the legislative discretion within its prescribed limits should 
be exercised in a particular manner, are matters for the judg- 
ment of the legislature, and the earnest conflict of serious opin- 
ion does not suffice to bring them within the range of judicial 
cognizance." 

It is apparent from these citations that the exercise by a State 
of its police power is not prohibited by anything contained in 
the 14th Amendment so long as such exercise is reasonable and 
not merely arbitrary. As was well said in Barbier v. Conolly, 
as well as in the later decisions: "Though in many respects, 
necessarily special in their character, they do not furnish just 
ground of complaint if they operate alike upon all persons and 
property under the same circumstances and conditions. Class 
legislation, discriminating against some and favoring others, is 
prohibited, but legislation, which, in carrying out a public pur- 
pose, is limited in its application, if within the sphere of its op- 
eration it affects alike all persons similarly situated, is not within 
the Amendment. 

If the ordinance in question meets this test, it is valid, if not 
it is invalid. Let us then proceed to examine the ordinance and 
apply the test. 

It will be noted that the ordinance is expressly declared to be 
prospective only in its application. It deals with conditions as 
they should thereafter arise, and does not seek to disturb the 
existing occupancy of any property. If, at the time of its pas- 
sage, there were white and colored persons residing on the same 
street, they are permitted to continue such residence. By its 
first section, it prohibits any white person from thereafter re- 
siding upon a street on which a majority of houses were then 
occupied by colored persons; and, by its second section, it pro- 
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hibits any colored person from thereafter residing upon a street 
on which a majority of houses were then occupied by white per- 
sons. Could anything be fairer, or more impartial, in its opera- 
tion than this? It could make no difference whether an offender 
against the ordinance were white or colored. In either event the 
same penalty is prescribed for its violation. It can be truly said 
to operate alike on all persons and property under the same cir- 
cumstances and conditions, and to affect all persons similarly 
situated, within the sphere of its operation. 

No case of this precise character has been adjudicated, and 
yet there are many analogous cases in which the validity of leg- 
islation looking to the separation of the races have been vindi- 
cated upon this very ground of public policy. 

Thus in ex parte Kinney, 3 Va. Law Journal, 370, Judge 
Hughes denied a writ of habeas corpus to a man who had been 
convicted and sentenced for violating the Virginia Statute against 
mixed marriage, upon the ground that such statute operating as 
it did alike upon both races, neither abridged the privileges of a 
citizen of the United States nor denied to any person within its 
jurisdiction the equal protection of the laws. 

In 1890 the State of Louisiana passed a statute providing fcr 
separate railway carriages for the white and colored races, which 
was under review in Plessy v. Ferguson, 163 U. S. 537. The 
Court held that the enforced separation of the races, as applied 
to the internal commerce of the State, neither abridged the privi- 
leges nor immunities of the colored man, deprives him of his 
property without due process of law, nor denies him the equal 
protection of the laws, within the meaning of the 14th Amend- 
ment, and continued on p. 550 : "So far, then, as a conflict with 
the 14th Amendment is concerned, the case reduces itself to the 
question whether the statute of Louisiana is a reasonable regula- 
tion, and with respect to this there must necessarily be a large 
discretion on the part of the legislature. In determining the 
question of reasonableness, it is at liberty to act with reference 
to the established usages, customs, and traditions of the people, 
and with a view to the promotion of their comfort, and the pres- 
ervation of the public peace and good order. Guaged by this 
standard, we cannot say that a law which authorizes or even re- 
quires the separation of the two races in public conveyances is 
unreasonable, is more obnoxious to the 14th Amendment than 
the acts of Congress requiring separate schools for colored chil- 
dren in the District of Columbia, the constitutionality of which 
does not seem to have been questioned or the corresponding acts 
of state legislatures. We consider the fallacy of the plaintiff's 
argument to consist in the assumption that the enforced separa- 
tion of the two races stamps the colored race with a. badge of 
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inferiority. If this be so, it is not by reason of anything found 
in the act, but solely because the colored race chooses to put 
that construction upon it." 

This case was affirmed in C. & O. Co. v. Kentucky, 179 U. S. 
388, and the same doctrine has been announced in numerous State 
courts, subject only to the qualification that the quality of the 
accommodations must be equal. 

Subsequent to the decision in the Plessy case, the question 
came before the United States Supreme Court of the validity 
of the separate school law in the case of Cumming v. County 
Board of Education, 175 U. S. 528, where Justice Harlan said: 
"We may add that while all admit that the benefits and burdens 
of public taxation must be shared by citizens without discrimina- 
tion against any class on account of their race, the education of 
the people in schools maintained by state taxation is a matter 
belonging to the respective States, and any interference on the 
part of Federal authority with the management of such schools 
cannot be justified except in the case of a clear and unmistakable 
disregard of rights secured by the supreme law of the land." 

In conclusion, I would quote the language of the Court in 
State v. Roby, 142 Ind. 169: "There is the very best of reason 
why doubts should be resolved in lavor of the validity of the 
act of the legislature. In case of doubt there might be a mistake 
in declaring the act unconstitutional by the Court. To declare 
an act void for unconstitutionality, through a mistake of a court 
of last resort, would have the effect, not only of paralyzing one 
of the co-ordinate departments of the State Government, but it 
would be an usurpation of power by the Court — a power with- 
held from it by the people in the constitution. The dangerous 
consequences liable to result from a possible mistake in declar- 
ing an act of the Legislature void for unconstitutionality are 
sufficient, alone, to inspire the judiciary with the greatest cau- 
tion in that respect, and furnish ample justification for the rule 
that no statute will be declared unconstitutional unless its con- 
flict with the constitution is beyond reasonable doubt." 

An ordinance, properly enacted, has all the force of a law 
within the limits of the municipality. New Orleans & Co. v. 
Louisiana & Co., 125 U. S. 18; Walla Walla City v. Walla Walla 
Water Co., 172 U. S. I ; St. Paul Gas Co. v. St. Paul, 181 U. S. 
142. 

In conclusion, it is only necessary to say that, in my opinion, 
the Town Council of Ashland had full authority, under § 1038 
of the Code 1904, to pass an ordinance providing for separate 
residences for white and colored people within its limits; that 
the ordinance passed was a reasonable exercise of this power; 
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and that it does not conflict with the 14th Amendment of the 
Constitution of the United States. 

The ordinance is, therefore, declared valid, and the convic- 
tion of the defendant by the Mayor of Ashland is sustained. 



SUPREME COURT OF APPEALS OF VIRGINIA. 



Wardell v. Birdsong et al. 
June 12, 1913. 
[78 S. E 564.] 

1. Vendor and Purchaser (§ 34*) — Rescission — Deficiency in Acre- 
age. — Where all the parties to a sale of land described in the deed as 
200 acres more or less believed that the tract conveyed contained 
about 200 acres, when in fact it contained only 94J4 acres, the pur- 
chaser who was guilty of no inexcusable delay in ascertaining the 
deficiency was entitled to have the conveyance annulled and to re- 
cover the purchase price paid by him, where the parties could, be 
placed in status quo, and no rights of innocent third parties had in- 
tervened, although the deed recited that it was understood that the 
land was sold by the lump and not by the acre; the mistake being so 
gross as to amount to and be equivalent to a fraud on the purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. 
Dig. § 39; Dec. Dig. § 34.*] 

2. Vendor and Purchaser (§ 44*) — Construction of Contract — 
Amount of Land. — While cor racts of hazard in the sale of land are 
valid when clearly establishea and fair and reasonable, they are not 
favorably regarded by courts of equity, the presumption being where 
parties contract for the payment of a gross sum for a parcel of land 
upon an estimate of a given quantity that the quantity influences the 
price and that the agreement is not one of hazard, which presump- 
tion can be overcome only by ciear and cogent proof. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 69-76; D«!c. Dig. § 44.*] 

Appeal from Circuit Court, Sussex County. 

Action by A. J. Wardell against M. L. Birdsong and others. 
Judgment for defendants, and plaintiff appeals. Reversed and 
remanded. 

Thos. H. Howerton and Wm. B. Cocke, of Sussex, for ap- 
pellant. 
R: H. Mann, of Petersburg, for appellees. 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



